





\MINING DIVISION, COPYRIGHT OFFICE 
FOR THE 


FISCAL YEAR 1966 








TABLE OF CONTENTS 


Seema Fp CA LOMODE o:siuivir aiejeioinjejojoiel® *\eie'oieseiese Cejels\+ efehets'« 
Legal and Operational ProblemS..-ccecccescsceccsecs 
Organization and Personnel ..cccccccccsccccccccccocs 
General Revision, Legislation and Legal Research.. 


Judicial Deve LOpMentS eccccccsceccssecscccvesserssre 


StatiStiCcS -ccssecccccesescssesesoeososscssoesseoroses 


Appendices 


Page 
ii 
1 
\ 
8 
10 


rad 


SUMMARY S'TA'TEMEN'T 


ANNUAL REPORT OF THE EXAMINING DIVISION, COPYRIGHT OFFICE 


The first copyright fee increase in seventeen years took place 


p fiscal 1966. largely as a result of the fee increase, the total 


ar of registrations dropped by 2% as compared with 1965. The 


| aaitional work associated with the change in fees coupled with the 















creasing depth of examination, however, resulted in the total corre- 
sp ondence workload remaining unchanged. The number of professional 
"positions in the Division increased by only two, and each member of the 

: staft geserves the highest commendation for their efforts in striving to 
ntain currency and at the same time deepening the quality of examination. 
As computer technology continues to develop, guidelines are 
el olving to govern the registrability of works prepared by or with 
the substantial aid of computers. Claims were registered in thirty- 
six computer programs during the year, which is more than double the 
Ber registered in fiscal 1965. The transfer of the examination 

of claims in domestic periodicals from the Book Section to the Arts 
Section was effected with substantial administrative benefits. A 
‘classification survey of the Examining Division was completed during 
the fiscal year resulting in grade raises for Section Heads, Assistant 
‘Section Heads, and Revisers in recognition of the growing role they 

| have assumed in the operation of the Division. The work of the 
amining in connection with 





Assistant Register of Copyrights for © 


the revision effort took her out of the Division for virtually the 





onthe year. Ovher Examining Division personnel conducted various 


c concerned with some of the issues that have arisen on the 





gtudie 


a to revision. 
pespite the fee increase only 6,000 fewer registrations were 
made in fiscal 1966 than 1965. Books and periodicals remained 


relatively stable, with books increasing 1-1/2% and periodicals 
geclining by less than 400 claims. Music, where the fee increase 
yas reflected most dramatically in 1948, dropped only 5%. Renewals 


showed over an 8% rise. There were declines in all of the Arts 





Section classes, with the exception of lectures and prints. Foreign 
registrations increased over 1-1/2% and "design" entries continued 
a downward trend that began three years ago. The Division handled 
a total of 307,000 applications and sent over 43,000 pieces of 


correspondence. 
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LEGAL AND OPERATIONAL PROBLEMS 


and Rotation of Personnel. 






The Examining Division continued to work under an unbelievable strain 


a out fiscal 1966. We had a large backlog as the year began, and 


although the number of registrations dropped by 2%, the total correspond- 
Ss workload of the Division remained the same as it was in 1965. Both 
the fee increase that occurred during the year and the deepening quality 


of examination being given to the material accounted for a substantial 











amount of additional correspondence. The average workload per examiner 
- a fiscal 1966 amounted to 6,840 units, which is considerably higher 

- . 4t should be. Much of what we want and need to do in the way of 
training, research, staff development, and other programs has not been 
g possible because of the pressure of current business. As a result of 
inadequate staff at both the professional and clerical levels throughout 
_ the year, we have passed from emergency to emergency in one section or 

7 enother. It was possible to cope with this situation only through the 
cooperation of a dedicated staff enabling us to shift personnel from 


_ Section to section as the workload demanded. Hopefully the pressure and 





he Constant emergencies will be relieved somewhat by the 12 additional 
iy Positions that have been allocated to the Division for the coming year. 


Fee increase , 





On November 26, 1965, the first general fee increase since 1948 


became effective, In anticipation of this the Register appointed an 





ve 


, a) 


o 2 o« 


ad hoc committee early in the fall to formate and execute procedures 


enat would enable the Office to cope with the inherent problems as 


efficiently as possible. As a result of the committee's effectiveness 
the aifficulties encountered were kept to a minimum. A massive infor- 
gation campaign was undertaken to acquaint remitters with the fee change 





pefore they submitted material. Although in some cases this served as a 
spur and prompted remitters to try and beat the deadline, resulting in a 
tremendous increase in the workload for the month immediately preceding 
the effective date of the change, it was overwhelmingly successful in 
publicizing the impending increase. 

One of the most difficult problems, as far as the Examining Division 
was concerned, involved the formulation of a policy governing cases 


pending in the Copyright Office at the time of the fee increase. In 


general, it was decided that whether registration could be made for the 





lower fee would depend upon whether the full fee at the lower rate, an 
application sufficient to identify the work and to state that a claim in 
it exists, and the required number of copies of the particular work were 


in the Copyright Office on November 26, 1965, the effective date of the 


increase. 







The claims being registered in computer programs continued to increase, 


although at no phenomenal rate. Claims were registered in thirty-six 


Computer programs during the year, which is slightly more than twice the 








atho ugh we have not yet evolved any detailed position or practice with 


| 
| 


respect to them, it seems clear that where human direction guided the 
























aomputer in producing 4 work, either proximately or through one or more 
_ programs aimed at the result, or where the computer output was edited, 
 erranged, etc. by human beings, the mere use of a computer would not of 


—4tself prevent registration. It would seem a rare case where no elements 


of humar authorship whatever can be identified in the preparation of a 






: sepek. On the other hand, we anticipate a variety of problems in identi- 


is sng authorship, citizenship, works made for hire, etc. Undoubtedly, 





e of these guestions will eventually reach the courts for decision. 





 ransfer of the examination of domestic periodicals. 





; The merger of the examination of books and periodicals in the Book 
e-: 


Section several years ago resulted in a disproportionately large section 





e hich, because of space limitations, proved to be administratively 









a: nwieldy. In an attempt to relieve this situation and more equitably 
“distribute the workload in the Division, the responsibility for the 


a xem nation of domestic periodicals was transferred to the Arts Section 





i 2 March. As the fiscal year comes to a close there is growing evidence 
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hat the move will produce many beneficial results. 
Anternational copyri 


— 

4 _ the fiscal year witnessed the adherence of two additional countries 
a 

- the Universal Copyright Convention as Malawi and Yugoslavia, respec- 
wee 


wvely, became the fifty-first and fifty-second states to become parties 


relations and the U.C.C. 





ne Convention. In addition, the United Kingdom declared that the 


ly to Bechuanaland, Montserrat, St. Lucia, Grenada, 
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The Federal Republic of Germany adhered to 



















and tHE Cayman Islands 


oe he 
Zz ; protect 


x rf n | gations Da 


ighboring Rights Convention (the International Convention for the 


jon of Performers, Producers of Phonograms, and Broadcasting 
signed at Rome in 1961), as well as the Brussels Revision 


| p the Berne Conventione There are now ten countries which have ratified 


ne Neighboring Rights Convention. 


areas that were once territories of nations with whom the United 


"bh al el 


As 
rates has copyright relations become independent sovereign states in 
‘heir own right, the status of United States copyright relations with 
¢hem becomes wncleare Singapore, the Maldive Islands, and Guyana 


: ” a independent during the fiscal year, making a total of 47 new nations 


an the world with whom United States copyright relations is in an indefinite 


state. 
"/ * 
me in 


ORGANIZATION AND PERSONNEL 


Hesults of Classification Survey. 

The classification survey of the Examining Division which was begun 
in the fall of the fiscal year was completed in March. Recognition was 
accorded to the growing role of the Section Heads, Assistant Section Heads, 
" Revisers in the operation of the Examining Division by raising the 
rerall grades for those positions to GS-13, GS-12, and GS-ll, respec- 
tively, A Correspondence Unit Supervisor (at GS-5) was established in 

the Book Section. 

Personnel. 

‘Fiscal 1966 witnessed a substantial number of significant personnel 


tevelopments in the Exami ning Division. Miss Ringer's work in connection 
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evision bill took her out of the Division for virtually th 
oa rtually the 


re years leaving Mr. Glasgow in charge, Upon Mr 


with the 7 


enti » Slegfried's 


petiremen® as Assistant Register, Miss Ringer was asked to assume his 


s ponsibilities, including over-all coordination of the operations of 


tne office- 





Almost an equal number of appointments were made at both the examining 


and clerical levels (10 examiners and 11 correspondence clerks). Six 





professional people resigned their positions as did six members of the 


clerical staff. One of those who resigned was James lL. Stafford, Assistant 





Head of the Arts Section. He was succeeded in that position by Dorothy M. 
schrader . Promotions to reviser positions were given to Anthony P. Harrison 
and William Froelich in the Book Section, Mildred McCown in the Music Section, 
and David L. Levy in the Arts Section. Four examiners were promoted to 
journeyman examiner positions (GS-9). Secretarial changes occurred in two 


of the four sections as Shirley Chescavage resigned as Secretary to the 





Head of the Arts Section » and was succeeded by Mattie Dupree. Susie Nimmons 


was appointed to fill the vacancy left by Mrs. Dupree as Secretary to the 









Head of the Renewal and Assignment Section. Gloria J. McGowan was appointed 
to the new Correspondence Unit Supervisor position in the Book Section. 

During the year the Division lost, by retirement, two of its most 
Capable senior employees. Miss Sudie K. Eubank, who came to the Copyright 
” Office in 1944 and who had been an examiner in the Book Section, retired 
.™ November 30, 1965. Mary Frances Gaylord, Head of the Music Section, who 
} W88 appointed to the Copyright Office in January 1928, retired on October 


8, 1965 , after 37 years of service. Dorothy P. Keziah succeeded Mrs. Gay lord 
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Heat 
| as af appointed the Assistant Head of the Music Section. 





eed 

gait al 

x Sorly in January the course in copyright law was begun again. 
sel prom each of the four Divisions in the Copyright Office were 
| net, a totel of twenty-one persons. Unfortunately, because of tne 
\ e of the Assistant Register of Copyrights for 


r eme Ly neavy schedul 
Miss Ringer was unable to participate as an instructor 4s she 





ext 
prominin » 
nas 80 capably done in past years. 


’ 
‘ 
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Tn addition to the Chief of the 


reference Division, the teaching duties were assumed by the four Section 
Heads in the Examining Division. 


myo of the Section Heads, Arthur J. Levine and Lorna G. Margolis, 


; completed the television correspondence course, Success In Supervision, 





sponsored by the Department of Agriculture Graduate School. 


7 Thirteen members of the Division on the supervisory level attended 


the in-service seminar "Improving Communications With the Public," and 


two of the new clerical staff members took the Library's course on 





Clerical Practices. Six of the Division's staff members in their first 
year of service attended the Library-wide Basic Orientation Program in 
October. 
Professional activities. 

Fiscal 1966 proved to be another exceedingly active year for the 





_ Assistant Register of Copyrights for Examining. In July, Miss Ringer's 
article, "No Place for Poetic License-The Copyright Office at Library of 


~~ 6 Congr it 
_ “engress," appeared in the Library Journal as the seventh in a series on 





may ae 





At the end of October the Assistant Register of Copyrights 


in New York on "The Current Status of Copyright Law 





for + at the practising Law Institute Forum on “Literary Property 


ger 8% 
i, ant TomOe pte 
¢ Columbia Bar Association's Patent, Trademark, and 


The following month she spoke on the same subject 


the pistrict © 
t0 . section. As she has done for the past several years, in 


gopyt 18" 
pec 
aright 1aw at Columbia University Law School. She was again in New 
ox in January hte 


Y 
tne Program for Revision of the Copyright Law. During the second semester 
on 


p the school year Miss Ringer again taught a course in copyright law at 
of the 


r addressed Professor John M. Kernochan's seminar on 


attend meetings of American Bar Association Comm ttee 304 


georgetown University Law Center. In early May she participated as one of 
tne principal speakers in a panel discussion of the pending design bill 





S guring @ two-day briefing conference sponsored by the Federal Bar Associ- 


etion and the Bureau of National Affairs. Later in May the Assistant 


















Register of Copyrights for Examining was one of the speakers at the 
! "Orientation for Federal Librarians" presented by the Library's Personnel 


Office. 





In March, sixteen members of the Division heard Benjamin Kaplan, 
Royall Professor of Law of the Harvard Law School, deliver a series of 
‘three lectures under the title "An Unhurried View of Copyright” at 

{ Polmbi a University Law School. Seven members of the Examining Division 
so attended the fourth annual Jean Geiringer Memorial Lecture at the 


| Hew York University Law School. 





4 ~ 8 = 
t 
Mi 54x attorneys in the Examining Division are members of the American 


par association and are actively serving on one of the committees of the 
patent : Trademark, and Copyright Section. Eight members of the Division 


pelong to the Federal Bar Association and Marion G. Herring is currently 


serving 25 Secretary to the Capitol Hill Chapter. 
GENERAL REVISION, LEGISLATION, AND LEGAL RESEARCH 


The hearings on H.R. 4347 before Subcommittee No. 3 of the House 


judiciary Committee concluded early in September following twenty-two 





days of testimony. Later in the year the transcript of the hearings was 


issued in three parts totaling 2,056 pages. Much of the time of the 















Assistant Register of Copyrights for Examining during the months immedi- 


ately following the close of the hearings was spent in preparing a 124 page 





—- 4ndex of the transcript. Miss Ringer was assisted in this monumental task 


by Mary lyle. Hearings in the Senate were held for only two days during 






i the fiscal year, although additional hearings are expected before the end 
of the 89th Congress. Following the issuance of the transcript, Sub- 
committee No. 3 began holding an average of two executive sessions each 
Sadek to consider the bill section by section. A total of thirty-six 


: had been held as the year ended. 





The road to revision has been complicated by important and 


ty 
* 








difficult substantive issues and various personnel in the Examining 


‘a Division have been called upon to conduct studies in connection with 


as undertook a statistical analysis of all registrations 





on Y- 





| 

| 

. for 8 given month in 193/, to throw some light on the nature of 

| renewed OF not renewed. Arthur Levine's study concerned the 

| aa 

aS whether the copyright owner's exclusive right to copy his work 
ques 


; ae section 1(a) of the present statute is limited to "for profit" 
a. 


copytn6: 
tate in August the copyright extension bill was enacted into law 


axtending yntil December 31, 1967, second-term (renewal) copyrights 

+ would otherwise expire before that date. 

tha 
The most significant legislation passed during the fiscal year as 


par a8 the Examining Division is concerned was the fee bill providing for 
relatively modest increases for most of the registrations and other services 


: 
J of the office. On July 23, 1965 the Senate Subcommittee on Patents, Trade- 


marks, and Copyrights held a hearing on the design bill, S. 1237. One 


year later, on July 27, 1966, the Senate passed S. 1237 with clarifying 

















amendments. One of the amendments "would exclude from protection desig. 





) that are composed of three-dimensional features of shape and surface with 
respect to men's, women's, and children's apparel... 

In spite of a massive workload, in addition to the contributions of 
Division personnel to research connected with revision, two studies were 
4 completed during the fiscal year. Patricia Davenport studied the perplexing 
3 problem presented by a notice in which the name of the copyright proprietor 


is given as the "Heirs of (deceased author)" and Dorothy Schrader did a 





m@éniticent job in preparing a detailed Preliminary Program Statement outlining 
the Projected needs of the Copyright Office to be used in connection with the 


| ening for the Madison Memorial Building. 
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JUDICIAL DEVELOPMENTS 





t 
ons rending against the Register of Copyrights. 
' acti — oe 
papiic Afteire Assocsates, inc. v- Rickover, a long pending action 
‘ ypich poth the Register of Copyrights and the Librarian of Congress 


a jefendants » remained alive during fiscal 1966. The case involves 


the question of whether certain works by Admiral Rickover are validly 
a opyrighted O 
*government publications." In December the attorney for Public Affairs 


associates filed 
e Register of Copyrights and several of the other Government defend- 





r whether they are in the public domain by virtue of being 


requests for admissions and supplemental interrogatories 





on th 
















ants, 28 well as Admiral Rickover. These requests were duly answered. 


There were also very few additional developments in Hoffenberg v. 


Kaminstein, the other action currently filed against the Register. The 


ease was called up before a pretrial hearing examiner in March who, upon 


ascertaining that the parties were not prepared for summary judgment 


; 


_ proceedings, gave them six months within which to file a certificate of 
readiness. 

| ‘Subject_matter and scope of copyright orotection. 

Two cases during the year presented the interesting question whether 
Ca owner of the rights in a motion picture can prohibit a licensee from 
ia king deletions, cuts, and commercial announcement interruptions in 
Connection with the exhibition of the motion picture on television. In 
Prentnger v. Columbia Pictures Corp., 148 U.S.P.Q. 398 (N.Y. Sup. Ct., 
Trial Term, 1966), aff'd. per curiem, 149 U.S.P.Q. 872 (N.Y. Sup. Ct. 


"PP. Div. 1966) the court found that such interruptions and deletions 
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sjaered in the television and motion picture industry to be in 
cone 
se with the custom prevailing in the trade and since Preminger 
cordan 








4 to have known this, the court refused to grant an injunction 





un 
a % t vi t 
ag he railed to make any contrary provision in the contract with the 








whe 


ee Subsequent to the Preminger case, a California court in 
sicens©™" 


Co., 148 U.S.P.Q. 755 (Cal. Super. Ct. 





5, enjoined the broadcaster from telecasting George Stevens' "A Place 
1 tne syn" in such a way that would “alter or adversely affect or 
enascurate the artistic or pictorial quality of the film, or destroy or 
aistort materially or substantially the mood, the effect or the continuity 
of the film." The court distinguished the Preminger case stressing the 
pect that here there were no "specific contractual provisions regarding 
Ty,” as there were in Preminger. In addition, there was no evidence the 
plaintiff had any knowledge of what was the “normal custom and practice 
in the industry.” The court made clear that the injunction did not 
prohibit all commercials, but required the defendants to insert them in 
such a way that will not “substantially or materially distort the mood, 
effect or continuity of the film." Later in the year Stevens brought a 
contempt of court action against N.B.C. which failed. 

The copyrightability of drawings of common objects was raised in two 


cases. The court in Lin-Brook Builders Hardware v. Gertler, 147 U.S.P.Q. 


: 5 (9th Cir, 1965) found the illustrations in a hardware catalog were 
S OFginea) 4. +1 
ginal in the copyright sense and therefore copyrightable. However, 


a 
Grawing of a telephone dial was held to be “clearly within the public 





we interes 


is, DS 


court in Drugtax, Inc. v. Systems Programmi 





“ Dy the 
ain 


A | Pl 
4 ‘ 
nth Circuit Court of Appeals reversed the lower court in 


jhe Seve 


iro-Line Manufacturing Co., 146 U.S.P.Q. 694 






5), cert. denied, 363 U.S. 958 (1966) and hela copyright 


"arrangement, expression manner of presentation" of 


were in the 


al data, even though the computations and formlae themselves 
public domain. 
rhe copyrightability of ideas was raised in three cases during the 


yes The lower court's decision that the abstract idea of displaying a 
P gle 4 pole in & box is not copyrightable was upheld in Uneeda Doll 


) court in Drug vax; Inc. V- Sy 


1965) found insufficient evidence to establish copyright 


amming Corp., 147 U.S.P.Q. 313 





(MD. Pa. 
infringement eve 
nethod devised by the plaintiff for enabling pharmacists to supply their 


n though it seemed clear that the “idea, plan, and 


customers with information of the deductible drug items for income tax 
purposes was copied by defendant in considerable detail.” Where, however, 
a television program idea that the plaintiff had submitted to a broad- 
caster was found to be "distinguishable from any other show produced" 


the idea was held in Silver v. Television City, Inc., 215 A. 2d 339 





(Pa, Super. Ct. 1965) to be protected by common-law copyright. 


In the only label case of the year, the court in Gray Vv. Eskimo Pie 


poration, 147 U.S.P.Q. 188 (D. Del. 1965) held that the pictorial 














- 13 - 


viel OF the label was “an artistic work which is subject to copy- 
nav? 


sly describes the weight and content of Snonuts, names plaintiff 
fem oo | 


" he other portions of the printed material on the label that 


lie nanufacturer-distributor thereof, states that Snonuts is plaintiffs' 


sigs mark: and describes Snonuts as 'The Ice Cream with the Hole »'" were 
eld yncopyrightable. The court cited the Copyright Office Regulations 
as one of the authorities for its decision. 

me difficult question of what authorship there is in a map depicting 


information taken from public sources was considered in an interesting 
opinion nanded down in County of Ventura v. Blackburn, 150 U.S.P.Q. 160 
(oth Cir. 1966). The court found that the plaintiff's work in “assembling, 


preparing, collating and compiling" the material appearing on his map 





constituted copyright able authorship. 

Hemingway v. Random House, Inc., 148 U.S.P.Q. 618 (N.Y. Sup. Ct., 
Spec. Term, 1966) presented the "novel and provocative" question whether 
a spontaneous oral conversation constituted a literary work subject to 


mon law copyright. Ernest Hemingway's widow brought the action to 





d & CO 





- enjoin the publication of the book entitled "Papa Hemingway," a biographical 


study of the famous author. The book's author was a close and intimate 


nposed of conversations 





_ ‘friend of both Hemingways, and much of the text is co 
_ ‘thet he hed with Hemingway. In denying the injunction the court said, 
, "th conversations necessarily reflect a duality that defies dissection 
—® dvisibility,” and, "it is difficult to see how conversation can be 


hela ¢, = 
hte Constitute the sort of individual intellectual production to which 








: 
' 













et tha 


m TE oe 


vou “he afforded by way of a common law copyright." However, in 








ect 

pre al eourt action in Rosemont Enterprises, Inc. v. Random House, Inc. 
peder 
; 7,8.P+@ 367 (S.D.N.¥. 1966), Random House had quoted verbatim in its 


entitled "Howard Hughes, a Biography" a conversation appearing in a 
pook 


ighted article in Look magazine, and the court said, "Even assuming 
prighte< 





{ tne dialogue involving White himself was an exact repetition of the 


arsation, certainly White's part in the conversation would be original 





a would have contributed to the reply elicited. It likewise is copy- 





| of ghtable material." 
Composite pictorial designs that were created by an artist and hand- 


sn printed on fabric were held to be "sufficiently original in creation and 


d 


 grrangement for copyright protection within the purview of Title 17 7 U.8.C., 


’ West Hand Print Fabrics 





; section 7 in 
138 (S.D. Fla. 1965). 





Inc. v. Serbin, Inc., 147 U.S.P.Q. 


‘. Publication. 

| There were several significant decisions in fiscal 1966 dealing with 
; the concept of publication. The court found in a case involving troll 

» 146 
U8.P.Q 342 (D. D.C. 1965), that a general publication had taken place 


dolls, Scandia House Enterprises, Inc. v. Dam Things Establishment 





where "dolls were sold to plaintiff without restriction as to the purpose 
Of the sale and without limitation on plaintiff's right of distribution 
OF resale," 

seed v. Turner, 148 U.S.P.Q. 453 (Cal. Dist. Ct. App. 1966) was 
oncerned with the intriguing issue of the publication of architectural 


‘Play 
ans and designs, Although the delivery of the floor plan to an 


> 15 & 





order that he might bid on the excavation and concrete 
n 0: 


1 


exe avat? 
_ for the Tee 
yors "was of such a nature that its characteristics were 


gaence was held to be a limited publication, because 


- we usceptible to recordation by casual observation," it was 


ne gh for unlimited showing of the house constructed from the plans. 
owe 


+408 of co i ht . 
z cal 1966 resulted in several interesting decisions with respect 
Fiscal - 

sce of copyright, and Grove Press 


Inc. v. Greenleaf Publishing Co., 





to nob 


1 
port ve peen published by a multiple listing arrangement that 
any to Be 
) 
031 (E.D.N.Y. 1965) was one of the most intriguing. The 
) 


ui U.56P29 
english translation of five pages of Jean Genet's book entitled The 
mief’ 
pies bearing a copyright notice in the name of the translator. An 
¢ 


¢ Journal were published in the United States in 1952 with the 


English translation of the entire work was subsequently published in 
prance in 1954 with the copyright notice again containing the same 
translator's name and a 1954 year date. Although no steps were taken by 
the translator, who was a U.S. citizen, to comply with the ad interim 
requirements as far as the complete translation was concerned, the 
plaintiff contended that the work embodied the five pages previously 
copyrighted in 1952 and was protectible at least to that extent. The 
court, however, denied a preliminary injunction on the ground that the 
“pyright notice on the 1954 translation "does not carry even the 

‘dnoni tion +». that an unspecified portion of the whole is covered by 


* United stat 
* States copyright." When the case was tried on a motion for 
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agment later in the year, Grove Press, Inc. v. Greenleaf 
pT ce 


sum co., 147 U.S.P.Q. 99 (E.D.N.Y. 1965), the court indicated 


was probably nothing that could have been added to the notice 
there 

at 

‘ 1a have protect 

¢he njication did not contain any notice that the excerpt was included 

on pubsicr” 

1954 P 


e by an inspection ... could have identified which portion was 







ed the 1952 excerpt. After explaining that the 


"aven if such notice had been imprinted on the title page 


no orl 


¢he N.A.Le excerp 
saving provisions of section 2l were held to have no effect in 


+ and which was not." 





The 
wndia House Ente rises, Inc. v. Dam Things Establishment, 146 U.S.P.Q. 
gcandia HONS ———= ee 
ayo (D. D.C. 1965) where the notice was omitted from almost all of the 


copies ever manufactured and there had been a publication without notice. 
Three cases during the year involved the propriety of the name that 

appeared in the notice. In Richmond v. Weiner, 147 U.S.P.Q. 8 (9th Cir. 

1965) the plaintiff and the defendant were held to be joint owners of 

: the copyright in a book and although the work was published with a copy- 

right notice in the name of only one of them, the copyright was held in 

trust for the joint venture. Where a company that produced textile 

fabric designs changed its name and some of the material appeared with the 

new hame in the notice before the official change of name took place in 


_ ‘the Secretary of State's Office, the validity of the copyright was held 
not to be affected in Key West Hand Print Fabrics, Inc. v. Serbin, Inc., 


1 ee 
MT U.S.P.Q. 138 (S.D. Fla. 1965). Despite contrary allegations made 


6 the Cop, 
ne Copyright Office before registration the court in Scandia House 


| Suterp rises, Inc. v. Dam Thin 








s Establishment, 146 U.S.P.Q. 342 (D. D.C. 1965) 





oT x 


"Denmark appearing in the notice on the defendant's 





row sis wes an indication of the country of origin and 414 not 


ane £ 
pro Pa jefendant as the proprietor of the copyright. 

ati td 
sae 


of a notice along the selvage of a textile fabric 


ay West Hand Print Fabrics, Inc. v. Serbin, Inc ‘ 





abric design approximately every 30 inches on the 


+ of the f 


ea 
rep® » piso the absence of the notice on pictures appearing in 


gel 900" 
pe sagesine snow'ne 


st 
tea the copyrighted design had no affect on the validity of 


yes Pree 


copyright in the design. 
sye CODY? 
tn Hiawaths Card Co. Ve 
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dresses made from the textile fabric on which 


Inc., 149 U.S.P.Q. 


Colourpicture Publishers 





603 (ED. 


160 (9h 
copyright notice to the copies they produced was held to constitute an 


Cir. 1966), the failure of a licensee to affix the licensor's 


infringement. 


_ registration. 






The increasing value and weight that the courts attach to the certif- 


ieate of registration was particularly illustrated by three decisions 
rt Co., Inc., 





during the year. In Miller Studio, Inc. v. Pacific 
1 U.S.P.Q. 388 (S.D.N.Y. 1965), the plaintiff's failure to show what 


we8 actually filed in the Copyright Office was no defense since the 


‘ertificate "in the absence of contradictory evidence is sufficient proof 
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id copyright." The certificate was held to be prima 





»staviish a val 
ad ie validity of the copyright both in Flick-Reed: 
acre | 
f tine Manufacturing Co., 146 U.S.P.Q. 694 (7th Cir. 1965), 





U.S. 958 (1966) and Manpower, Inc. v. T 





ce 
ggrrigbu Inc.» oh6 F.Supp. 788 (E.D. Pa. 1965). The court in the 
og errs 





ase said it, "constitutes prima facie proof of authorship, 


me. 
yatter | 
ership, copyrightability, publication and notice as 


wriginell > = 
aequired py the copyright laws.” 

jhe courts in two cases during the year, Lin-Brook Builders Hardware 
147 U.S.P.Q. 265 (9th Cir. 1965) and D 
147 U.S.P.Q. 313 (M.D. Pa. 1965), had occasion to 
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sider the adequacy of new matter statements, a question that constantly 
Examining Division. In the Lin-Brook case a statement on the 


plagues the 
"New matter consists of new artistic drawings of 


certificate re ading, 


merchandise, new textual and pictorial material not previously published 


and new layout and revisions," was held not too indefinite and uncertain. 
Although the court did not find the plaintiff's new matter statement 

| inadequate that read, "Editorial revision as well as additional text," 

, € preliminary injunction was denied in the D ax case because the 
plaintiff did not “identify with particularity the prior work," so that 
the court could not tell what the new matter was on which the regis- 
tration was based. 


Inc. v. Serbin, Inc., 147 U.S.P.@. 





In Key West Hand Print Fabrics 
| * (S.D, Pla. 1965 ) the court discussed the effect of both an error 


in +! " 
the date of publication given in the application and a delay in 
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agistration after publication. The application stated the 
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me a published a month later than it actually was, but the court 
work 


. s tnis was oth 
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5 aid not invalidate the copyright where there was no showing 
er than an innocent misstatement, unaccompanied by 
Se ot intent to extend the statutory period of copyright protection.” 
. a 'pegistration in the Copyright Office is only a prerequisite to 

| a and does not affect the efficacy of the copyright itself," a delay 
| sp rogistratlor of four months in the case of one design and six months 


) sn the case of the other did not invalidate the copyrights. The court 
garneds however 5 that “there may be instances where inexcusable delay 
. resulting in prejudice will raise a defense of laches irrespective of 
tne statutory period of three years.’ Plaintiff's nine year delay 


hefore registering claims in its trade catalogs was referred to as 
iaches by the court in Kontes Glass Co. v. Lab Glass, Inc., 148 U.S.P.Q. 
19 (D.N.J. 1966) and "may have resulted in certain of its published 
items having become preempted in and by the public domain." 


In view of the Register's refusal to register a copyright claim 








inG.P, Putnam's edition of the book entitled Candy, their suit against 
lancer Books, Inc. was dismissed without prejudice, G.P. Putnam's Sons 
¥. lancer Books, Inc., 148 U.S.P.Q. 596 (S.D.N.Y¥. 1966). The court 
‘Riected the plaintiff's argument "that despite the provisions of 
‘Section 13 an action for infringement may be maintained even though 
istration by the Copyright Office has been refused, as long as the 


Work he —_ 
_ ~ has been published with notice of copyright." 
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, and ownership of copyright. 


of the lower court's granting plaintiff's motion for 


BY virtue 
judgment the son of lyric writer Mack Gordon had obtained a 


yl sory judgment establishing him as a 50% owner of a 1/3 interest 
gecl®™® 


renewal copyright on the musical composition "Time on My Hands.’ 
in the 
appellate court, however, in Gordon v. Vincent Youmans , Inc., 148 
ghe 


2a. 93 (2a Cir. 1965) reversed and remanded the case after finding 
User? 


"a confusing picture" was presented by the agreements upon which 
tha 

pendant publisher's case was based, and the doubts could only be 
de | | 
* resolved 


ponaldson Publishi 


after a trial of the facts. 


t Co. v. Bre Voeco & Conn, Inc., 147 U.S.P.Q. 


















409 (S.D.N.Y. 1965) sought to establish the ownership of the renewal 
copyrights in eighty-seven songs written by Walter Donaldson. The court 
: held that Donaldson's agreement “to write and compose musical works for 
. ie corporation exclusively, for a period of five years from the date 
at the incorporation of the company,’ made the composer an employee 

7 of the corporation “within the meaning of that term in the music pub- 

: lishing business." 


The defendant songwriter in Gladys Music, Inc. v. Arch Music Co., 





‘Be,, 150 U.S.P.Q. 26 (S.D.N.Y¥. 1966) entered into an agreement with 

; whe plaintiff whereby all songs written by him "which are first recorded 
¥ first released as an Elvis Presley recording" are assigned to the 
‘Maintite, the court found the agreement valid and held that the title 


; *msical composition is assignable before the work is in existence. 
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court stated that, “when one person engages another, whether 


nt contractor. In reversing the trial court the 


j ppeliate 
as an independent contractor, to produce a work of an 


istic nature, that in the absence of an express contractual 
aeservation of the copyright in the artist, the presumption arises... 





that the title to the copyright shall be in the person at whose instance 


and expense the work is done." The Lin-Brook case was cited in 


prattLebore Publishi 


, vt. 1966) where an advertiser had engaged a newspaper to produce 


; Co. v. Winmill Publishing Corp., 149 U.S.P.Q. 41 
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and publish advertisements for it without any agreement concerning 


the ownership of rights in the advertisements. Despite the fact that 


the newspaper was copyrighted, the advertiser was held to retain the 
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property rights in the advertisements and could run and re-run them 
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STATISTICS 


Statistically fiscal 1966 was a very interesting year. Regis- 


p eeticas totalled almost 287,000, a drop of 6,751 or 2.30%. However, 


‘Wsie with a decrease of 4 3076 (5%) was the only large class that 


dec oe ! 
Mined substantially. Periodicals held steady with only 362 (46%) 


fever rep 
| “egistrations, books increased 1,219 (1-1/2%), and the gain of 
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mk 2, 000 (8-1/ 4%) in renewals was double last year's increase. 
re — all in the domestic categories, foreign regis- 
tons snereased over 1-1/2%, There were decreases in all of the 
gses, With the exception of small gains in lectures and 

ants. some of these drops were quite surprising: over 1,300 (40-3/44%) 
. * , more than 1,000 (16-1/4%) fewer commercial prints and labels, 
- ost 1,000 (23%) in motion pictures. "Design" registrations 

a Zz to fall for the third straight year, declining almost 11%. 

) nts increased by 1,149 (13-1/2%) and notices of use were only 
50 ( 7 (08 fewer than last year. 

“of the more than 307,000 cases handled by the Division, 86% were 





»d without correspondence, nearly 2-3/4% were rejected, and 





almos + 11-1/2% required some correspondence before registration was 
meade. The Examining Division sent over 43,000 pieces of correspondence, 


im | al 
9 i 
ee sais , 
* - i — 


134 of which were rejections and 48% of which were printed form letters. 





Respectfully submitted, 


Richard E. Glasgow 
Assistant Chief, Examining Division 








APPENDIX A 


REGISTRATIONS OF COPYRIGHT CLAIMS 


TABLE I 


TOTAL DOMESTIC, FOREIGN AND AD INTERIM REGISTRATIONS 


eee ee ee eee 


CLASS OF MATERIAL 1966 1965 Increase Decrease 
bent ee Se See eens 
| + Hooks TT ,805 76,586 1,219 (1.59%) 
}- Periodicals TT 458 TT ,819 361 (.46%) 
B- Contributions to Periodicals 1,717 2,095 378 (18.044) 
(+ lectures 911 848 63 (7.43%) 
) » Dramas 3,215 3,343 128 (3.83%) 
T+ Music 76,805 80,881 45076 (5.04%) 
T+ Maps 1,933 3,262 1,329 (40,74%) 
$+ Works of Art 5,164 5,735 571 (9.96%) 
i - Reproductions 2,595 3,241 646 (19.93%) 
I+ Scientific Drawings 867 1,239 372 (30.02%) 
| + Photographs 677 860 183 (21.28%) 
+ Prints 3,081 2,927 154 (5.26%) 
M+ Comercial Prints & Labels 6,285 7,509 1224 (16.30%) 
* Wotion Pictures 2,889 3,752 863 (23%) 
t+ Kanewals 05 ,4ék 23,520 194 (8.26%) 


GRAND TOTALS 286 ,866 293 ,617 6,751 (2.30%) 








APPENDIX A - TABLE IT 


DOMESTIC REGISTRATIONS 


1966 1965 
TL,97 71,396 
76,967 17 346 

1,717 2,095 
911 848 

3,069 3,198 

(ai) (393) 
(2,780 (2,805) 

502 73,036 
(14,430) 14,829) 
(55,072) 58,207 ) 

1,923 3,252 

5,081 5,691 

(3,959) ws 
1,122) 1,230) 
2,501 3,211 

867 1,239 
(502 ) oo 
(365) 553 

676 859 
2 

Qhy 260 

3,081 2,925 

6,285 7,508 

2,874 3,751 

(66) (38) 

(835) a Ps 
(70) (176 
25,464 23,520 
272,895 279,875 
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581 (.81%) 
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63 (7.43%) 
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56 (5.33%) iit taal 
877 (23. 38%) 
(594) (23-79%) 
28 (73-68%) 
cates 


(205 
(106) (60.23% 


194k (8.26%) 
6,980 (2.49%) 











APPENDIX A - TABLE III 


FOREIGN AND AD INTERIM REGISTRATIONS 


: (foreign) 
(Ad Interim) 


}. Periodicals (Total) 
Foreign) 
4d Interim) 


+ Dramas 


| » Music 


+ Maps 
- Works of Art 
+ Reproductions 
- Sclentific Drawings 
+ Photographs 
i’ Prints 
Motion Pictures 


COmercial Prints & Labels 


NAL FOREIGN AND AD 
INMIERIM REGISTRATIONS 


1966 


5» 323 
(4,619) 
(704) 

996 
, 
505) 

146 


7,303 


13,971 


7,845 


13,742 


Increase Decrease 


542 (6.91%) 


39 (88.64%) 
64 (213. 33%) 


2 (100.00%) 
14 (1400. 00% ) 

1 (100.004) 
229 (1.67%) 











APPENDIX A - TABLE IV 


REGISTRATIONS BY EXAMINING DIVISION SECTIONS 


—_—_S ee ned 

















Sections 1966 1965 Increase Decrease 
a a a 
irts Section 106 ,792 112,630 5,838 (5.18%) 

ists) (29,334) (34,82 Gig) 5734) 
Periodicals ) TT »458) 77 ,819 ( 361)( .46%) 
fusic Section 76,805 80,881 4,076 (5.04%) 
Book Section TT ,805 76,586 1,219 (1.59%) 
Renewal & Assignment Sec, 
(Reneval reg'ns only) 25,464 23,520 1,944 (8.264) 
TOTALS 286 , 866 293,617 6,751 (2.30%) 
TABLE V 
PER TOTAL REGISTRATIONS 
HANDLED BY EACH SECTION 
Arts Section 37 .23% 
Arts) ree 
Periodicals) 27 .00% 
Music Section 26.77% 
Book Section 27 .12% 
Renewal & Assignment Section 8. 
(Renewal reg'ns only) 100. 
TABLE VI 


EXAMINING DIVISION RECORDATION FUNCTIONS 








TYPE OF MATERIAL 1966 1965 Increase Decrease 
‘ssi grment, 8 kg (13.45 
liioment Thtle Cards att 19889 7281 (8.664) 
lhtice of Use 5 ,863 5,913 50 ( .844) 
lotices of Use Titles 20, 202 21,769 1,567 (7.20%) 


ee eee 





APPENDIX B 


DISPOSITION OF APPLICATIONS AND OTHER MATERIALS RECEIVED 


TABLE I 


APPLICATIONS AND OTHER MATERIALS ENTERED WITHOUT CORRESPONDENCE, 
REJECTED, AND REQUIRING CORRESPONDENCE (BY CLASS) 


CLASS OF MATERIAL 
- Books 
B Ad Interim 


3 Foreign 


- Periodicals 

- Contributions 

- lectures 

- Dramas 

~ Music 
(Unpublished Music) 
(Published Music ) 
(Foreign Music ) 

. Maps 

- Works of Art 

~ Reproductions 

- Scientific Drawings 


++ Photographs 


TOTAL APPLICATIONS 


Notice of Use 
Assignnents 


GRAND TOTALS 


Entered without 
Correspondence 


61,223 (83.44%) 
ko2 (87.39%) 
4,458 (86.55%) 
73,187 (95.57%) 
1,279 (68.25%) 
682 (68.20%) 
2,168 (64.87%) 
" 0) 85.04) 
11,761) (79 8a 
( 5,944) (86 
1,690 (77.2hh) 
3,692 (63.50%) 
2,135 (85.16h) 
618 (55-88%) 
551 (76.746) 
2,363 (69.27%) 
4,707 (70.57%) 
2,172 (77.546) 


23,087 (85.78%) 


250,529 (85.83%) 


5,374 (91.63%) 
8,437 (87-09%) 


265,340 (85-996) 


ntered after 

Rejected Correspondence 
2,358 (3.21%) 9,795 (13.35%) 
2h (5.22h) 34 ( 7.3%) 
66 (1.28%) 627 (12.17%) 
318 ( .50%) 3,012 ( 3.936) 
156 ( 8.3%) 439 (23.43%) 
111 (11.10%) 207 (20.70%) 


93 ( 2.78%) 1,081 (32.35%) 


987 (1.27%) 10,882 (13.95%) 
(auytity (1.44%) (7,162) (12.70%) 
1.08% = 814)(19. ped 

( erst -234) ( 906)(13.20%) 
71 (3.24%) ey (19.52%) 
823 (14.16%) 1,299 (22, 34%) 
129 ( 5.15%) 243 ( 9.69%) 
203 (18.35%) 285 (25.77%) 
50 ( 6.96) 117 (16. 30%) 
283 ( 8.30%) 765 (22.43%) 


654 ( 9.80%) 1,309 (19.63%) 
34 (16224 ) 595 (21.24%) 
1,462 ( 56436) 2,364 ( 8.796) 
7,882 ( 2.70%) 33,481 (11.47%) 


2( 036) 489 ( 8.34%) 
140 ( Lelie) 2,211 (11.97%) 


TOTALS 
73,376 
460 
5,151 
16,577 
1,874 
1,000 
3,342 
(56,383) 
(14,735) 
( 6,866) 
2,188 
5,814 
2,507 
1,106 
718 
3,411 
6,670 
2,801 
26,913 
291,892 


5 ,865 
9,688 


8,024 ( 2.61%) 35,001 (11.41%) 307,445 















APPENDIX B - TABLE IT 


APPLICATIONS AND OTHER MATERIALS ENTERED WITHOUT CORRESPONDENCE, 
REJECTED, AND REQUIRING CORRESPONDENCE (By Section) 


Entered without Entered after 
SECTION Corre dence Rejected Correspondence TOTALS 
pook Section 66 , 083 (83.666) 2,448 (3.10%) 10,456 (13.24%) 78,987 
jusic Section (in- 71,489 (85.266) 989 (1.18%) 11,371 (13.566) 83,849 
oA Notices 
of Use 
secti 95,244 (88.18%) 3985 (2.77%) 9,779 ( 905%) 108,008 
i ) “ ~~ 70.18%) ont +29) (6,767 )(21 253) esr) 
Periodicals ) 73,187 )(95-57%) +496) (3,012)( 393%) (76,577) 
jeneval & Asst. Sec. 31,524 ae a i 9.49%) 36,601 
(Renewals ) 23,081) 85-78 17462 bey 5a (3 a3) (a (26,913) 
(Assignments ) 87.09%) 140 Sieg) (Lana) 11.47%) ( 9,688) 
TOTALS 264,340 (85.98%) 8,024 (2.61%) 35,081 (11.41%) 307,445 
TABLE III 
TOTAL APPLICATIONS AND OTHER 
MATERIALS RECEIVED (By Section) 
Section Number Percent 
Art Secti 108,008 35-01% 
Arts) (31,432 10.22%) 
Periodicals) (76,577 249 
ab9 1p) 
Music Section 83,849 27 21% 
Book Section 78,987 25-69% 
Renewal & Ass't. 90% 
(eoevaie) ~—T? 2 26,513) ( 8.75%) 
Assignments ) ( 9,688 ( 315%) 
TOTALS 307 , 45 100. 00% 
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APPENDIX C 


EXAMINING DIVISION CORRESPONDENCE 


Section Number Percent 
Arts Section 12,576 28.93% 
Arts) 9,405 ° 
Periodicals ) 3,171 7129% 
Music Section 12,777 29.39% 
Book Section 14,099 32.4h4 
Renewal & Ass't Section 4,015 9.2h4 
TOTALS 43 , 467 100.004 
Further 
Section Rejections Appeals Information iy TOTALS 
Arts 99 (.79% 29525 5.66% a set ay 12,576 foo 
; 0 C 0)(1.81 392) (4.17 1 
fice), , GRO Che) GREG we aya | Ga nse 
Music 664 (5.20%) 8 (.06%) 11,782 (92.214) es (59%) 2B (1.948) 12,77 (1008) 
Book 2,075 (14.72%) 53 (.37%) 11,297 (80.13%) 437 (3.10%) 237 (1.68%) 14,099 (100%) 
Renewal & 736 (18.33%) 6 (15%) 2,956 (73.628) —— 317. (7.90%) 4,015 (200) 


Ass't 
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TABLE IT 
CORRESPONDENCE BY CATEGORY 


Category Number Percent 
Rejections 5,701 13.12% 
Appeals 166 -384% 
Further Information 35,550 81.79% 
Warning 819 1.88% 
Inquiries 1,231 2.83% 
TOTALS 43,467 100.00% 








Section Rejections Inguiries 
Arts Section wwe het) 
Arts ) (392) (31.84% 
Period. ) (37)( 3.00%) 
Music Section 248 i925 
Book Section 237 (19.25% 
Renewal & 317 (25.75% 
Ass't Sec. 
TOTALS 5,701 (100%) 166 (100%) 35,550 (100%) 819 (100%) 1,231 (100%) 
TABLE III 
CORRESPONDENCE BY TYPED LETTER AND PRINTED FORM LETTER 
Typed Letters Printed Form Letters 
Section Number Percent Number Percent 
s Section 06 ou 
Arts) f Se 03:73 
seas) oe €bh gah ean 
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APPENDIX D 





COPYRIGHT REGISTRATIONS FOR 
"ORNAMENTAL DESIGNS OF USEFUL ARTICLES" 


Registrations in Class G ("works of art"), 
Class H aie rage of works of art") and 


Class K 


“prints and pictorial illustrations" ) 


for pictorial, graphic, and sculptural works 
embodied in or applied to useful articles. 


TABLE I 


TYPES OF "DESIGNS" REGISTERED FOR COPYRIGHT DURING FISCAL 1965 and 1966 


type of "Design" 
Jewelry 

Textiles 

Lace 


loys, games, banks, etc. 


 ~Place mats, paper tablecloths, 


Dinnerware, jugs, glassware 


Small household articles and 
decorator items (vases, 
clocks, lamps, etc.) 

Wallpaper 

Shoe ornaments 

Silver flatware 


Miscellaneous items 


1966 

1,024 

2,548 
727 
52h 


204 


85 


351 
171 


1965 

1,448 

3,311 
432 
581 


200 


109 


Increase Decrease 
hak (29.28%) 
763 (23.046) 
295 (68.29%) 
57 ( 9.81%) 
4 ( 2.00%) 
2h (22.026) 
151 (75.50%) 
122 (248.99%) 
28 (215.38%) 
1 (20.00%) 
20 (10.10%) 
687 (10.49%) 








APPENDIX D - TABLE II 


"DRSIGN" REGISTRATIONS COMPARED WITH TOTAL "ART" REGISTRATIONS 
(CLASSES G, H, AND K) DURING THE LAST FIVE FISCAL YEARS 


Fiscal Year Total “Art" Registrations “Design” Registrations 
——— 


1962 12,658 7,039 (56%) 

1963 12,859 7,727 (60.09%) 
1964 13,295 7,364 (55.39%) 
1965 11,903 6,546 (54.99%) 


1966 10,840 5,859 (54.05%) 





